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I. INTRODUCTION

The issue before the Public Service Commission of South Carolina

("Commission") is whether to continue to provide universal service support to carriers of

last resort for the provision of basic local exchange telephone service when it is provided

as part of a bundled or contract service offering.

The issue was raised by the South Carolina Cable Television Association, Comp

South, tw telecom of south carolina, llc, and NuVox Communications, Inc. (collectively,

the "CLECs") in Docket No. 1997-239-C, In Re Proceeding to Establish Guidelines for

an Intrastate Universal Service Fund. In pleadings before the Commission in Docket No.

1997-239-C, the CLECs argued that the Commission should address the issue of whether

State Universal Service Fund ("USF") support should be provided for lines that are sold

as part of bundles or contract offerings. See, e.g., Motion Requesting Review of
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Additional USF Issues,dated July 3, 2008. In the spring of 2009, the Commission

scheduledoral argumentson various motions pending in Docket No. 1997-239-C,

including themotion by CLECsto reviewthe questionof supportfor linessoldaspartof

bundlesor contractofferings. SeeNotice of Oral Argumentsin DocketNo. 1997-239-C,

datedMay 7,2009.

In themeantime,the issueof StateUSFfor basiclocalserviceincludedin bundles

andcontractofferings wasraisedin thecourseof discussionsrelatedto legislationbeing

consideredby theGeneralAssemblyduring the2009legislativesession.Thelegislation,

known asthe CustomerChoiceand TechnologyInvestmentAct of 2009 ("Act"), was

subsequentlycodified asS.C.CodeAnn. § 58-9-576(C). TheAct allows local exchange

carriers("LECs") to opt into a relaxedform of regulationwhich essentiallydoesaway

with the electingLEC's carrierof last resortobligation,i.e., the carrierwould no longer

haveanobligation to providebasiclocal serviceto all residentialandsingle-linebusiness

customerswithin its definedservicearea. To easethis transition,the Act providesthat

thecarriermustcontinueprovidingserviceto stand-alonebasicresidentiallinesthatwere

in serviceprior to the LEC's electionundertheAct (the"grandfatheredlines"). As part

of its election, the electing LEC is required to phaseout its StateUSF withdrawals,

except that it may petition the Commissionfor continuedsupportof the grandfathered

linesthatremainin service.

TheGeneralAssembly,in enactingtheportionof Section58-9-576(C)that allows

electingcarriersto continueto receiveStateUSFfundingfor stand-alonebasicresidential

lines,expresslystated:
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(10) For thoseLECs that havenot electedto haverates,terms,andconditions

for their servicesdeterminedpursuantto theplandescribedin this subsection,the Interim

LEC fund and state USF shall continue to operate in accordance with Sections 58-9-

280(E), (L), and (M). [and]

(11) For those LECs that have not elected to operate under this section,

contained in this section or any subsection shall affect the current administration of the

state USF nor does any provision thereof constitute a determination or suggestion that

only stand-alone basic residential lines should be entitled to support from the state USF.

(Emphasis added.)

As part of a compromise to allow the proposed legislation to proceed, the parties

agreed to ask the Commission to prioritize the issue of whether basic local service should

receive State USF support when it is included in a bundled service offering or contract

offering, and to address the issue separate and apart from and prior to any other pending

issues. See Letter from C. Dukes Scott to Charles L.A. Terreni, dated May 28, 2009, in

Docket No. 1997-239-C ("ORS Letter"). The Commission granted the request and held

the other issues in abeyance. See Commission Directive dated June 10, 2009, in Docket

No. 1997-239-C. Following a status conference, Hearing Officer F. David Butler issued

a directive dated July 31, 2009 which, among other procedural rulings, established a new

docket, Docket No. 2009-326-C, to consider the issue of whether basic local service

should receive State USF support when it is included in a bundled service offering or

contract offering.
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A hearingwas held beforethe Commissionon November20, 2009, with Vice

ChairmanJohn E. "Butch" Howard presiding. Scott Elliott, Esquire, and SusanS.

Masterton,Esquire,appearingpro hac vice, represented United Telephone Company of

the Carolinas, LLC, d/b/a CenturyLink ("CenturyLink"). CenturyLink presented the

Direct, Rebuttal, and Surreply Testimony of Ann C. Prockish. Burnet R. Maybank III,

Esquire, and Bruce Hurlbut, Esquire, pro hac vice, represented Windstream South

Carolina, LLC ("Windstream"). Windstream presented the Direct and Surreply

Testimony of William F. Kreutz. M. John Bowen, Jr., Esquire, and Margaret M. Fox,

Esquire, along with Thomas J. Navin, Esquire, pro hac vice, represented the South

Carolina Telephone Coalition ("SCTC"). The SCTC presented Direct and Surreply

Testimony of Glenn H. Brown and H. Keith Oliver. Frank R. Ellerbe III, Esquire, and

John J. Pringle, Jr., Esquire, represented the South Carolina Cable Television Association

(SCCTA"), Competitive Carriers of the South, Inc., and tw telecom of south carolina, llc

(collectively referred to as "CLECs"). CLECs presented the Direct, Reply, and Surreply

Testimony of Joseph Gillan. John J. Pringle, Jr., Esquire, also represented Sprint Nextel

Corporation, Sprint Communications Company, LP, and NuVox Communications, Inc.

("Sprint and NuVox"). Sprint and NuVox did not present a witness. Patrick W. Turner,

Esquire, represented BellSouth Telecommunications, Incorporated d/b/a AT&T South

Carolina ("AT&T"). AT&T did not present a witness. Steven W. Hamm, Esquire,

represented Verizon Communications, Incorporated, and Verizon South, Incorporated

("Verizon"). Verizon did not present a witness. Nanette S. Edwards, Esquire, and
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CourtneyEdwards,Esquire,representedthe Office of RegulatoryStaff ("ORS").

presentedthe Direct,Reply,andSurreplyTestimonyof DawnM. Hipp.

II.

ORS

BACKGROUND AND HISTORY OF THE STATE USF

In light of the fact that it has been over eight years since we issued Order No.

2001-419 establishing and implementing the State Universal Service Fund ("State USF"),

it is appropriate to provide some background on universal service and the State USF.

Simply put, universal service is the concept that everyone, regardless of where they live,

should have access to basic local telephone service at affordable rates, and that rates and

services should be comparable in rural and urban areas. See Tr. at 277. The challenge in

achieving this laudable objective is that service in densely populated urban areas is

relatively inexpensive to provide, while service in sparsely populated rural areas can be

very costly. See Hearing Exhibit No. 5 (The average monthly cost of providing service

in South Carolina ranges from $17.81 where there are more than 10,000 households per

square mile, up to $114.97 for areas with 0-5 households per square mile.)

Unlike other public utility services, telecommunications service is carried over a

two-way network, and the service becomes more valuable as more people are connected

to the network. Tr. at 278. In recognition of this public good, both Congress and the

South Carolina General Assembly have codified policies to preserve and advance

universal service. Section 254 of the Federal Telecommunications Act of 1996 sets forth

universal service principles, the first of which is that quality services should be available

at just, reasonable, and affordable rates. 47 U.S.C. § 254(b)(1). Another basic principle

is that customers in rural and high-cost areas should have access to telecommunications



DOCKET NO.2009-326-C- ORDERNO. 2010-337
JULY 13,2010
PAGE6

andinformationservices,includingadvancedservices,that arereasonablycomparableto

those provided in urban areas and that are available at rates that are reasonably

comparableto rateschargedfor similar servicesin urbanareas.47U.S.C.§ 254(b)(3).

Section254 alsoprovidesthatthereshouldbespecific,predictableandsufficientFederal

andStatemechanismsto preserveandadvanceuniversalservice,andthatall providersof

telecommunications services should make an equitable and nondiscriminatory

contribution to the preservationand advancementof universal service. 47 U.S.C. §

254(b)(4)-(5).

On thestateside,S.C.CodeAnn. § 58-9-280(E)providesin part: "In continuing

SouthCarolina's commitment to universally availablebasic local exchangetelephone

serviceat affordableratesandto assistwith thealignmentof pricesand/orcostrecovery

with costs,andconsistentwith applicablefederalpolicies,thecommissionshallestablish

auniversalservicefund (USF) for distributionto acarrier(s)of lastresort."

SouthCarolina law definesuniversal service as "the providing of basic local

exchangetelephoneservice,at affordablerates,uponreasonablerequest,to all residential

andsingle-linebusinesscustomerswithin a definedservicearea."S.C.CodeAnn. § 58-

9-10(16). Basic local exchangetelephoneservicemeans,"for residentialandsingle-line

businesscustomers,accessto basicvoice gradelocal servicewith touchtone,accessto

available emergency services and directory assistance,the capability to access

interconnectingcarriers,relay services,accessto operatorservices,andone annuallocal

directorylisting (white pagesor equivalent)."S.C.CodeAnn. § 58-9-10(9).
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"Carrier of last resort" (or "COLR") is defined in statelaw as"a facilities-based

local exchangecarrier . . . which has the obligation to provide basic local exchange

telephoneservice,upon reasonablerequest,to all residentialand single-line business

customerswithin a definedservicearea." S.C.CodeAnn. § 58-9-10(10).

With this statutorymandate,the Commissionheld three(3) roundsof hearingsin

DocketNo. 1997-239-Cto establishand begin implementationof the StateUSF. The

first proceedingbeganon August 4, 1997. After a hearing,the Commissionadopted

guidelines,asrequiredby S.C.CodeAnn. § 58-9-280(E),andestablishedthe initial size

of thefund. SeeCommissionOrderNos.97-753,97-942,and98-201.

In its secondproceeding,beginningin November1997,theCommissionprimarily

addressedthe selectionof appropriatecostmodel(s)andmethodologiesandthe sizingof

the State USF. See Commission Order No. 98-322.

CommunicationsCommission ("FCC")

forward-looking cost proxy model for

In compliancewith Federal

requirements, the Commission adopted a

non-rural companiesand United Telephone

Companyof theCarolinas,Inc. (now knownasCenturyLink)andadoptedan embedded

costmethodologyfor all otherrural LECs. Id.

In thethird roundof hearingsheld in July2000,theCommissionaddressedall the

then-remainingissuesrelatingto the StateUSF andorderedimplementationof the State

USF beginningOctober 1, 2001. SeeCommissionOrderNo. 2001-419. In OrderNo.

2001-419,this Commissionmadenumerousfindings, including importantpublic interest

andpolicy findings,with respectto theStateUSF. We foundthat implementationof the

StateUSF is necessaryto remove implicit support from rates and make the funding
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explicit, and that this will ensurethe continuationof universalserviceto all residential

and single-linebusinesscustomersin SouthCarolina. OrderNo. 2001-419at 32. We

found that a systemof implicit supportfor basiclocal telephoneservicebuilt into rates

for otherservicescannotbe sustainedin a competitiveenvironment,andthat erosionof

the implicit support due to natural competitive forces will adversely impact the

availability of affordablebasiclocal telephoneserviceto all SouthCarolinacitizens. Id.

at 32.

Ratherthanmakingan immediateanddramaticshift from a systemof implicit to

explicit support,we took a more cautious approachand addresseduniversal service

concernsby orderinga phased-inimplementationof the StateUSF with the first phase

effectiveOctober1,2001. Id. at 33-36. Theoperationof the StateUSFandthephase-in

from implicit to explicit supportarerevenueneutralto the ILECs. Id. at 42-43. Before

an ILEC may receiveany funding from the StateUSF,that ILEC mustfirst reducerates

containingimplicit support,dollar for dollar. OrderNo. 2001-419at 42. Sinceaccess

chargeswerea prime sourceof the implicit subsidyfor basiclocalexchangeservices,we

initially approveda reductionin accesschargesby fifty percent(50%) and allowedthe

recoveryof thoserevenueamountsfrom the StateUSF. Id. at 33. In additionto making

a portion of the universal servicesupportexplicit, we found that this reductionwould

bring SouthCarolina's intrastateaccesschargesmore in line with other statesin the

southeastregionand shouldresult in considerablesavingsto SouthCarolinaconsumers.

Id.
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We alsoincludedin the StateUSFmaximumstatefundingfor Lifeline servicefor

low-incomeconsumers.Id. at 35. The Lifeline programallows low-incomeconsumers

to haveaccessto basic local exchangeserviceat greatly reducedrates,with $13.50per

month in discountsprovided by the ILEC directly to the low-income customerand

recoveredthrough state and federal funding. See, e.g., 47 C.F.R. §§ 54.400-54.415

(2OO8).

We provided for further phases related to additional funding of the State USF, but

held that any LEC applying for such funding from the State USF must file detailed cost

data with the Commission clearly demonstrating that implicit support exists in the rates

the LEC proposes to reduce. Order No. 2001-419 at 35-36.

Regarding contributions to the fund, State law provides that all

telecommunications companies providing telecommunications services in South Carolina

are required to contribute to the State USF as determined by the Commission. S.C. Code

Ann. § 58-9-280(E)(2). In the third proceeding, we found that an explicit uniform

percentage surcharge on end user retail revenues is an efficient, fair and competitively

neutral method to collect universal service funding, and meets the 1996 Act's

requirement to make universal service support explicit. Order No. 2001-419 at 39-40.

We found that the State USF will benefit rural areas by preserving and advancing

universal service, and further found that, if a mechanism to ensure the continued

provision of affordable basic local exchange telephone service to all citizens were not put

into place, customers in rural areas would be most impacted. Id. at 44. Without a USF
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mechanism,competitionwould drive pricesto cost,andcostsaregenerallymuchhigher

for rural customersthanfor urbancustomers.Id.

In CommissionOrderNo. 2001-419,we instructedCommissionStaff to modify

the Administrative Proceduresas neededto be consistentwith our rulings. The Staff

modifiedboth the StateUSF GuidelinesandtheStateUSFAdministrativeProceduresto

reflectall changesorderedby the Commissionsinceour original adoptionof guidelines.

SeeCommissionOrderNo. 2001-996(approvingandattachingfinal documents).

SCCTA and SoutheasternCompetitive Carriers Association ("SECCA," a

predecessororganizationto CompetitiveCarriers of the South)l appealedour orders

establishingandimplementingthe StateUSF onnumerousgrounds. TheSupremeCourt

affirmed theCommission'sordersin all substantiverespects.Office of Regulatory Staff

v. Public Service Commission of South Carolina. 374 S.C. 46, 54, 647 S.E2d 223, 227

(2007).

III. BURDEN OF PROOF

As a threshold matter, we must consider which party bears the burden of proof in

this proceeding. At the hearing, CenturyLink, Windstream and SCTC made a motion to

have CLECs present their witness first, on the grounds that CLECs were the moving

party and thus bore the burden of proof in this case.

order of witnesses that we felt was appropriate

expressly deferred the issue of which party, if any, bears the burden of proof.

14,61.

See Tr. at 9-14. We determined an

in light of the circumstances, but

See Tr. at

See Tr. at 267-268.
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The CommissionestablishedDocketNo. 1997-239-Casa genericproceedingto

fulfill its statutoryobligation to establishthe SCUSF asrequiredby S.C.CodeAnn. §

58-9-280(E). As indicatedin OrderNo. 2009-393,the presentdocketresultedfrom an

agreementpresentedto andagreedto by the SenateJudiciarysubcommitteeduring the

deliberationson theCustomerChoiceandTechnologyInvestmentAct which becamelaw

on May 6, 2009. ORSrequestedthat the Commissionprioritize and addressseparately

the issueof whetheraccesslines in a bundleor contractoffering shouldreceivea subsidy

from theSCUSF.

Although we agreedto addressthis issueseparately,the characterof this issue

comportswith the other generic issuesrelating to the administrationof the SC USF

decidedin DocketNo. 1997-239-C.A decisionon this matteraffectsall COLRsandall

entitiesrequiredto contributeto theSCUSF. As partof agenericproceedingestablished

by the Commission,noparty hasthe burdenof proof. In the early SCUSF proceedings

that affectedall COLRsand entitiesrequiredto contribute,the COLRs' testimonywas

presentedfirst.2 In laterproceedingsin DocketNo. 1997-239-Cproposingmodifications

to the SC USF and to updatecost studies,all partiesof recordwere instructedto file

direct testimonyon the samedatewhich is consistentwith the conclusionthat no party

has the burdenof proof.3The purposeof a genericproceedingat the Commissionis to

gatherrelevant informationon an issuethat hasa far-reachingimpacton certaingroups

See In re: Proceeding to Establish Guidelines for an Intrastate Universal Service Fund, Docket
No. 97-239-C, ("USF") Order Nos. 97-547, 97-726, 97-921, 1999-148, 2001-419.
See USF Notice of Prefiling Deadlines dated January 31, 2007, and May 23, 2008.
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of utilities. In othergenericproceedings,wehavealsorequiredall partiesto prefile their

testimonyat thesametime sincenopartyhasaburdenof proof.4

The SC USF Guidelinesand Administrative Procedureswere approvedby the

Commission on October 10, 2001. Order No. 2001-996. The General Assembly

deregulatedbundlesand contractofferings in 2005. ORS petitionedthe Commission

requestingclarification on certainissuesaffectingadministrationof the USF on March

17,2006. Responsesto the petitionwerereceivedfrom numerouspartiesto thedocket,

including a petition from the SouthCarolina CableTelevisionAssociationthat raised

severaladditionalissuesthat alsoaffecttheadministrationof theUSF,includingtheissue

of whetheranyCOLRsarereceivingUSF supportbasedon accesslinessold asbundled

servicesandwhethersuchlinesshouldbesubsidized.

In 2007, the Commission issued a notice of hearing to addressproposed

modificationsto the Guidelines. The SCTC filed a motion to dismissand the CLECs

respondedrequestingthat the Commissionmove forward to addressadditional issues

relating to the SC USF including the questionof whetheranyCOLRsare receivingSC

USF support basedon accesslines that are part of bundles or contract offerings.

CenturyLink contendedthat the CLECs had the burdenof proof in the presenthearing

4 See Docket No. 2004-316, Order No. 2005-343 In re: Petition of BellSouth Telecommunications,

Inc. to Establish Generic Docket to Consider Amendments to lnterconnection Agreements

Resulting from Changes of Law dated June 20, 2005; Docket No. 2005-15-C, ORS letter to

Commission dated March 1, 2005, (ORS requested that the Commission amend the prefiling dates

to require all parties to prefile testimony on the same date. "The present proceeding is a generic

proceeding established by the Commission. As a generic proceeding, neither ORS nor any

other party has the burden of proof. "); and Notice of Prefiling Deadlines dated March 3, 2005,

Generic Proceeding Established Pursuant to Commission Order No. 2004-466 to Address the

Appropriate Rate Classification for Telephone Lines located in Elevators and Close to Swimming

Pools; Docket No. 2005-191-E, Notice of Prefiling Deadlines dated July 12, 2005, Generic

Proceeding to Explore a Formal Request for Proposal Process for Utilities that are Considering

Alternatives for Adding Generating Capacity.
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because the CLECs raised the issue about bundles. The fact that the CLECs raised the

issue does not change the character of the issue itself or shift the burden of proof to any

one party. We established this generic proceeding to address the impact of a change in

the law that deregulated bundles and contract service offerings. The question of whether

the SC USF Guidelines should be revised is a question of statutory interpretation and is a

generic issue affecting all interested parties. Therefore, we conclude that no party had the

burden of proof in this proceeding.

Having said that, we note that our decision would be the same regardless of which

party, if any, bears the burden of proof. CenturyLink, Windstream, the SCTC, and ORS

presented a convincing case that South Carolina carriers of last resort should continue to

be eligible for State USF for the provision of basic local exchange telephone service,

regardless of whether the basic local service is provided alone or as part of a bundled or

contract service offering.

IV. DISCUSSION AND SUMMARY OF TESTIMONY

Witnesses for CenturyLink, Windstream, SCTC, and ORS all testified that it is in

the public interest to continue providing State USF support for basic local exchange

telephone service when it is provided in a bundled or contract service offering. See Tr. at

18-19, 107-108, 113, 114, 173-176, 274, 295, 296-297, 350-351. The public interest in

ensuring that all South Carolina citizens have access to affordable basic local exchange

telephone service remains the same, regardless of whether customers choose to receive

only basic local exchange telephone service or to receive that same service along with
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otherservices,andregardlessof whethertheychooseto purchaseservicespursuantto a

tariff or a contract. See, e.g., Tr. at 297.

We have previously found that implementation of the State USF was necessary to

remove implicit support from rates and make funding explicit in order to ensure the

continued provision of basic local service at affordable rates, upon reasonable request, to

all residential and single-line business customers in South Carolina. See Order No. 2001-

419 at 32. This is in keeping with our statutory mandate to continue "South Carolina's

commitment to universally available basic local exchange telephone service at affordable

rates .... " See S.C. Code Ann. § 58-9-280(E). Carriers are eligible to receive State USF

if they undertake a carrier of last resort ("COLR") obligation to provide basic local

service to all customers making a reasonable request for such service within a designated

service area. See S.C. Code Ann. § 58-9-280(E) ("... the commission shall establish a

universal service fund (USF) for distribution to a carrier(s) of last resort." (Emphasis

added.)

There is testimony in the record that basic local service is the same functional

service, and meets the definition of basic local exchange telephone service in S.C. Code

Ann. § 58-9-10(9), regardless of whether it is provided on a stand-alone basis or as part

of a bundled or contract service offering. See Tr. at 29, 97-98, 111-112.

The CLECs pointed out that the statute addressing bundles and contracts, S.C.

Code Ann. § 58-9-285, was enacted after the State USF was implemented. See Tr. at 82-

83, 201. While this is true, other witnesses pointed out that the bundling statute itself

expressly continues the Commission's jurisdiction over distributions from the State USF.
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SeeTr. at 31,37, 187,_ S.C.CodeAnn. § 58-9-285(C)("... Nothing in this section

affectsthe commission'sjurisdiction overdistributionsfrom the USFpursuantto Section

58-9-280(E).") The bundling statute provides that the Commission cannot place

requirementson bundled or contract service offerings (e.__., pricing, etc.), but the

Commission retains authority to regulate the underlying basic local exchange telephone

service, i.e., the access line. See, e.g., Tr. at 8, 285. In fact, the bundling statute

expressly requires companies to maintain stand-alone tariffs for basic local exchange

telephone service even when they are offering bundled or contract services. See S.C.

Code Ann. § 58-9-285(A)(1)(a)(iii).

SCTC witness Mr. Oliver testified that changing the operation of the State USF to

eliminate funding in the manner suggested by CLECs would be inconsistent with our

prior decisions in sizing and implementing the State USF, as affirmed by the Supreme

Court. See, e.g., Tr. at 291, 302-304, 313-314. Additionally, Windstream witness

William Kreutz testified that allowing State USF support for basic local service included

in bundles is consistent with the Commission's prior decision not to distinguish between

primary and secondary lines for purposes of State USF support. See Tr. at 109-119, 121-

123; Commission Order No. 2001-419 at p. 43 ("In rural areas, this could mean the

difference between a customer having or not having a second line (internet access, etc.").

According to Mr. Kreutz, at the time the Commission made its decision to provide

support for secondary lines, most residential customers received internet access over their

secondary lines. Today, many customers receive internet access through various bundles
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that includehigh-speedinternetservicealongwith the traditionalvoice line. SeeTr. at

121-123.

Severalwitnessesalso testified that ceasingto provide StateUSF supportfor

basiclocal servicein bundlesandcontractswould makethe StateUSF inconsistentwith

federalUSFpolicy andprocedures.SeeTr. at 107-108,184,186-187,350. The Federal

USFdoesnot excludehigh-costfunding for basiclocal servicethatis includedin bundles

andcontracts. SeeTr. at 29, 112. Statelaw requiresthat the StateUSF be"consistent

with applicablefederalpolicies" and"not inconsistentwith applicablefederallaw." See

S.C.CodeAnn. § 58-9-280(E).

CLECsarguedthat onereasonbundledservicesshouldnot beeligible for USFis

becauseUSF is sized basedon the cost of providing basic local service minus the

maximumamountthecompanycancharge,andif thebasicserviceis in a bundlethereis

no "maximum amount" the companycancharge. SeeTr. at 222-223. Otherwitnesses

arguedthat, aslong asthe companyis requiredto maintaina stand-alonetariff for basic

local service(as it is in the bundlingstatute),thatis themaximumamountthecompany

cancharge.SCTCwitnessH. KeithOliver explainedin his testimony:

By definition, customersbuybundlesto savemoney. They expect
discountsoff stand-aloneprices. If an individual servicecould be
purchasedat a lowerprice ona stand-alonebasis,customerswould
simply buy the stand-aloneservicesindividually, or not include a
particular service in their bundle. Bundles offer customersa
convenientpackageof servicesat priceslower thantheywouldpay
for individual stand-aloneservices.

Tr. at287.
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Ms. Hipp testified that ORS,asthe Administratorof the StateUSF, imputesthe

stand-alonebasiclocal servicetariff rateto abundlethat includesbasiclocal service.Tr.

at 371. Section11of theStateUSF Guidelinesadoptedby theCommission(Attachment

A to OrderNo. 2001-996,at p. 9) providesin part: "Until suchtime asthe Commission

conductshearings to establishappropriatemaximum rates, the maximum rates for

determining universal service support shall be deemed to be the COLR's tariffed rates for

residential and single-line business services." (Emphasis added.)

Additionally, Mr. Oliver testified that the maximum amount the COLR can charge

for basic local service is relevant only in calculating the theoretical maximum size of the

fund, which has already been accomplished. Tr. at 283-284. The Commission sized the

State USF based on the difference between the cost of providing basic local service and

the maximum amount the COLR can charge for that service. See Tr. at 284; S.C. Code

Ann. § 58-9-280(E)(4); State USF Guidelines (attached to Order No. 2001-996) at

Section 9. This established the theoretical maximum size of the fund for that COLR, or

the amount that was needed to cover the COLR's costs. Tr. at 284; State USF Guidelines

at Section 9. This amount is recovered through a combination of implicit support in other

rates and State USF. Tr. at 284. The Federal Telecommunications Act of 1996 expressed

a policy of moving this support out of rates and into explicit funding mechanisms like the

State USF. See Yr. at 284; 47 U.S.C. §§ 254(b)(5), 254(e). Through the State USF,

COLRs must identify and remove implicit support in other rates before they can draw

State USF. See Tr. at 284; Order No. 2001-419 at 35. The Commission has had

extensive, exhaustive hearings to review and approve cost filings before approving
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requestsfor StateUSF funding. SeeTr. at 284; see generally proceedings in Docket No.

1997-239-C. These are not new dollars for the COLR, but simply represent a shift from

implicit support to explicit funding. See Tr. at 284. Thus, the maximum amount that a

company can charge for basic local service, while being relevant to the calculation of the

theoretical maximum amount a company could request, has no real bearing on actual

State USF distributions. See Tr. at 284; Order No. 419 at 35-36 (describing phase-in

approach); State USF Guidelines at Section 9. Actual distributions represent a dollar-for-

dollar (revenue-neutral) replacement of the amount of revenue that is lost when a rate that

contains implicit support is reduced. Tr. at 284. Today, in fact, COLRs are actually

drawing less than 15% of the theoretical maximum size of the State USF, and that

percentage is shrinking. See Tr. at 284-285,300.

Through cross-examination, counsel for CLECs asked witnesses whether the

COLRs have "options" available to them, including giving up the carrier's COLR

obligation. See Tr. at 75-76, 210-211. The COLR witnesses testified that these options

would not serve, and in fact would harm, the public interest. See Tr. at 76, 211.

CLECs' witness Joseph Gillan testified that finding in the COLRs' favor would

"expand" the State USF to "deregulated services," i.e., to bundles and contracts. See,

e.__., Tr. at 232. Other witnesses refuted this assertion, testifying that the State USF was

specifically designed by the Commission to fund only basic local exchange service, and

that is all it actually supports. Tr. at 92-93, 147, 301, 373; see generally Commission

Orders in Docket No. 1997-239-C. Furthermore, State USF support is currently being

provided for basic local service regardless of whether it is provided as part of a bundle or
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contractoffering. Tr. at 291. Therefore,continuingto provide supportfor basiclocal

servicein bundlesand contractswill neither"expand" the fund nor providesupportfor

anyserviceotherthanthebasiclocal service.SeeTr. at 300-302.

V. FINDINGS OF FACT

1. Basiclocal serviceis the samefunctionalservice,andmeetsthe definition

of basiclocal exchangetelephoneservicein S.C.CodeAnn. § 58-9-10(9),regardlessof

whetherit is providedon a stand-alonebasisor aspart of a bundledor contractservice

offering. SeeTr. at 29,97-98, 111-112.

2. TheStateUSF is efficient,andis fundedat far lower levelsthanoriginally

anticipated.Today, in fact,COLRsareactuallydrawinglessthan 15%of thetheoretical

maximum sizeof the high-costportion of StateUSF, andthat percentageis shrinking.

SeeTr. at 284-285,300. Concernsabouttheoverall sizeof the StateUSF thathavebeen

voicedin the pastareunfounded. See Tr. at 304 (notingthat CLEC witnessMr. Gillan

previouslytestifiedbeforeus in 2000that implementationof the StateUSFwould result

in a 34.7%'tax' on telecommunicationsconsumersin SouthCarolina,but that theactual

StateUSFuniform surchargetodaystandsatlessthan3.3%).

3. The State USF provides benefits for all South Carolina citizens by

ensuringthe integrity andsustainabilityof thenetwork. Thetelephonenetworkis unlike

otherpublic utilities in that onephonedoesnooneanygood. SeeTr. at 278. Themore

peopleconnectedto the network,themorevaluablethenetworkis. Id. TheStateUSFis

of particular benefit to customersin high-cost rural areas,as well as to low-income

customerswho haveaccessto basiclocal serviceat discountedratesthroughthe Lifeline
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andLink-upprogramsfundedby the StateUSF. See, e.g., Tr. at 166 (customers living in

highest-cost areas would experience significant harm without continued access to State

USF support); Order No. 2001-419 at 35 (including in the State USF the maximum state

funding for Lifeline and Link-up for low income consumers).

Many customers receive high speed internet service as part of a bundle..

See Tr. at 122.

5. The tariffed rate for basic local service represents the maximum amount

the COLR can charge for that service, even when it is included in a bundle or contract.

See Tr. at 287. ORS, as the Administrator of the State USF, imputes the stand-alone

basic local service tariff rate to a bundle that includes basic local service. Tr. at 371.

6. The State USF was specifically designed by the Commission to fund only

basic local exchange service, and that is all it actually supports. Tr. at 92-93, 147, 301,

373.

7. Ceasing to provide State USF support for basic local service when it is

included in bundles and contracts would be harmful to consumers, because it would

likely lead to higher prices for consumers, particularly in rural areas (see, e.g., Tr. at 32,

175-176, 198-199, 295-296, 307-308); and/or limited availability of bundles and contract

offerings and, therefore, higher prices for the remaining options available to consumers

(see, e.g., Tr. at 32-33, 113, 175-176, 198-199, 295-296, 307-308); and/or possible loss of

service due to a lack of carriers of last resort willing and able to serve high-cost rural

areas in South Carolina (see, e.g., Tr. at 32, 198-199, 211,307-308).
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VI. CONCLUSIONS OF LAW

1. No party bearsthe burdenof proof in this matter. However,wenote that

our decisionwould be the sameregardlessof which party, if any, bearsthe burdenof

proof. CenturyLink,Windstream,the SCTC,andORSpresenteda convincingcasethat

SouthCarolinacarriersof last resortshouldcontinueto beeligible for StateUSF for the

provisionof basiclocalexchangetelephoneservice,regardlessof whetherthe basiclocal

serviceis providedaloneor aspartof a bundledor contractserviceoffering.

2. The SouthCarolinaGeneralAssemblyhasdelegatedto the Commission

by statute the authority to addressall matters related to the State USF, including

establishingthe State USF and adopting guidelines necessaryfor the funding and

managementof the StateUSF. S.C.Code Ann. § 58-9-280(E). The SupremeCourt

affirmed in all substantiverespectsthe Commission'sdeterminationsregardingsizing

andimplementingthe StateUSF in the mannerin which it currentlyoperates,aswell as

theCommission'sorderadoptingguidelinesandproceduresfor theoperationof the State

USF. SeeOffice of Regulatory Staff v. Public Service Commission of South Carolina,

374 S.C. 46, 647 S.E.2d 223 (2007).

3. The South Carolina General Assembly expressly continued the

Commission's jurisdiction over distributions from the State USF, notwithstanding any

potentially contrary language in the bundling statute. S.C. Code Ann. § 58-9-285(C)

("Nothing in this section affects the commission's jurisdiction over distributions from the

USF pursuant to Section 58-9-280(E)."). 4. Later,

in enacting the Customer Choice and Technology Investment Act of 2009, the South
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CarolinaGeneralAssemblyclearlystatedits intentthat operationof theStateUSFwould

not be changedor disruptedfor non-electingcarriers,andthat the languageof the Act

shouldnot be considereda determinationthat only stand-alonebasic residential lines

shouldbe entitled to supportfrom the StateUSF.

(11).

5.

S.C. Code Ann. § 58-9-576(C)(10)-

We previously concluded that implementation of the State USF was

necessary to remove implicit support from rates and make the funding explicit, and that

this would ensure the continuation of universal service to all residential and single-line

business customers in South Carolina. See Order No. 2001-419 at 32. The State USF

benefits South Carolina citizens, providing support for basic local exchange telephone

service provided by COLRs in high-cost areas, thereby ensuring access to basic service at

affordable rates, and at rates that are comparable for urban and rural areas. This is

consistent with state and federal policy. See S.C. Code Ann. § 58-9-280(E); 47 U.S.C. §

254. In fact, ceasing to provide support for basic local service included in bundles and

contracts would be inconsistent with state and federal policy. See, e.g., Tr. at 29, 107-

119, 121-123, 184, 186-187, 291,302-304, 313-314, 350.

6. Carriers are eligible to receive State USF if they undertake a carrier of last

resort ("COLR") obligation to provide basic local service to all customers making a

reasonable request for such service within a designated service area. See S.C. Code Ann.

§ 58-9-280(E) (" . . . the commission shall establish a universal service fund (USF) for

distribution to a carrier(s) of last resort." (Emphasis added.)
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7. The statuteaddressingbundlesandcontracts,S.C.CodeAnn. § 58-9-285,

doesnot require a different State USF treatment for basic local service included in

bundles and contracts. As statedabove,the bundling statuteexpresslypreservesthe

Commission'sjurisdiction overdistributionsfrom the StateUSF. SeeS.C.CodeAnn. §

58-9-285(C). Furthermore,the bundling statutedoesnot deregulateaccesslines asthe

CLECssuggest. See, e.g., Tr. at 227 (arguing that the Commission should exclude lines

that are part of bundles and contracts from State USF). Instead, the bundling statute

prohibits the Commission from imposing requirements or otherwise regulating bundled

and contract service offerings. S.C. Code Ann. § 58-9-285(B). Thus, while the

Commission cannot place requirements on the service offering itself, the Commission

retains authority to regulate the underlying basic local exchange telephone service, i.e.,

the access line. See, e.g., Tr. at 8,285.

8. The bundling statute is very clear in this regard that companies must

continue to maintain stand-alone tariffs for basic local exchange telephone service even

when they are offering bundled or contract services. See S.C. Code Ann. § 58-9-

285(A)(1)(a)(iii) (one of the requirements of a bundled offering is that "the qualifying

LEC has a tariffed flat-rated local exchange service offering for residential customers and

for single-line business customers on file with the commission that provides access to the

services and functionalities set forth in Section 58-9-10(9) [i.e., basic local exchange

telephone service]."). This means the company retains its COLR obligation and must

stand ready to serve the customer upon request with basic local exchange telephone

service on a stand-alone basis at affordable (Commission-approved tariff) rates. Thus,
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the basis for providing State USF supportfor the underlyingaccessline remainsthe

same.

9. Continuing to make StateUSF supportavailable for basic local service

when it is included in bundlesand contractsis consistentwith our prior decisions,as

affirmed by the SupremeCourt, regardingsizing and operationof the StateUSF. Sees

e.__.,Tr. at 108-112,121-123,291,313-314. Thoseprior decisionsincludedestablishing

a maximumsizeof the fundbasedon costmodelsandmethodologies,andthenallowing

the companies,over time, to reduceratesfor servicesthat providedimplicit supportfor

basic local service and making that funding explicit, on a dollar-for-dollar, revenue-

neutralbasis. Reducingfunding for bundledand contractserviceofferingsat this point

would be inconsistentwith the mannerin which the StateUSF operates.Carriershave

already reduced implicit funding and are receiving explicit funding to recover those

reductions. Additionally, many customers receive high speed internet service as part of a

bundle. See Tr. at 122. At a time when federal and state policy are strongly encouraging

broadband access and use, a policy to cut State USF funding for basic local service that is

bundled with high-speed intemet access would undercut the objectives of state and

federal policy.

10. S.C. Code Ann. § 58-9-285(A)(1)(a)(iii) requires a COLR that provides

bundled and contract service offerings to maintain a stand-alone tariff for basic local

service. The tariffed rate for basic local service, as a practical matter, represents the

maximum amount the COLR can charge for that service, even when it is included in a

bundle or contract. See Tr. at 287. ORS, as the Administrator of the State USF, imputes
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the stand-alonebasiclocal servicetariff rateto abundlethatincludesbasiclocal service.

Tr. at 371. In fact, this is exactlywhat is requiredby the StateUSF Guidelinesadopted

by the Commission. SeeSection 11 of the State USF Guidelines(AttachmentA to

CommissionOrderNo. 2001-996,at p. 9), whichprovidesin part:

Until suchtime as the Commissionmay conducthearingsto further addressmaximum

rates,the maximum rates for determining universal service support shall be deemed to be

the COLR's tariffed rates for residential and single-line business services.

(Emphasis added.) Thus, there is a maximum rate that can be charged for basic local

service included in a bundled or contract service offering, and it is the tariffed rate for

stand-alone basic local service.

11. In any case, the maximum amount the COLR can charge for basic local

service is relevant only in calculating the theoretical maximum size of the fund, which

has already been accomplished. See Tr. at 283-284. The Commission sized the State

USF based on the difference between the cost of providing basic local service and the

maximum amount the COLR can charge for that service, as mandated by S.C. Code Ann.

§ 58-9-280(E)(4). See Tr. at 284; State USF Guidelines at Section 9. This established

the theoretical maximum size of the fund for that COLR. Id. The actual size of the State

USF is less than 15% of the theoretical maximum size, and that percentage is shrinking.

See Tr. at 284-285, 300. This is because distributions from the State USF are only made

after a carrier has demonstrated through cost studies that implicit support is contained in

certain rates, and the carrier has reduced those rates that contain implicit support. Only

then can the carrier draw State USF, on a dollar-for-dollar basis (i.e., the support is
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shifted from implicit support embeddedin rates to the explicit State USF funding

mechanism).

12. Continuing to makeStateUSF supportavailable for basic local service

whenit is included in bundles and contracts is consistent with federal law, policy, and

procedures. The Federal USF does not exclude high-cost funding for basic local service

that is included in bundles and contracts. See Tr. at 29, 112. In fact, the FCC has

acknowledged that "the network is an integrated facility that may be used to provide both

supported and non-supported services," and refused to carve out or deny federal high cost

USF support to carriers offering advanced services using the same facilities. See Tr. at

361-362, _ In the Matter of Federal-State Joint Board on Universal Service, Order

and Order on Reconsideration, CC Docket No. 96-45 at ¶13 (rel. July 14, 2003). State

law requires that the State USF be "consistent with applicable federal policies" and "not

inconsistent with applicable federal law." S.C. Code Ann. § 58-9-280(E).

13. We reject CLECs' argument that continuing State USF support for basic

local service included in bundles and contracts will "expand" the State USF to

"deregulated services," i.e., to bundles and contracts. See, e.g., Tr. at 232. As numerous

witnesses pointed out, the State USF was specifically designed by the Commission to

fund only basic local exchange service, and that is all it actually supports. Tr. at 92-93,

147, 301,373. What is at stake is not an expansion of the fund, or even an expansion of

the services that are eligible to receive support. It is merely an affirmation of the policy

that COLRs receive State USF support for the basic local exchange telephone service
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they provide, regardlessof how that service is marketedand sold or to what other

servicestheendusermaysubscribe.

14. Continuing to make StateUSF supportavailable for basiclocal service

when it is included in bundlesand contractsis in the public interest,becauseit will

continue the Commission'scommitment, in keeping with the SouthCarolina General

Assembly's mandate,to ensurethe continued availability of affordable basic local

exchangetelephoneservicefor all SouthCarolinaconsumers.

15. A finding to the contrary(i.e., acceptingCLECs' position thatbasiclocal

serviceprovided in a bundle or by contract is not eligible for State USF) would be

harmful to consumers,becauseit would likely leadto oneor moreof thefollowing:

(a) Higherpricesfor consumers,particularlyin rural areas(see, e.g., Tr. at 32,

175-176, 198-199, 295-296, 307-308);

(b) Limited availability of bundles and contract offerings and, therefore,

higher prices for the remaining options available to consumers (see, e.g., Tr. at 32-33,

113, 175-176, 198-199, 295-296, 307-308); and/or

(c) Possible loss of service due to a lack of carriers of last resort willing and

able to serve high-cost rural areas in South Carolina (see, e.g., Tr. at 32, 198-199, 211,

307-308).
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IT ISTHEREFOREORDERED,ADJUDGED, AND DECREED THAT:

South Carolina carriers of last resort continue to be eligible for State USF for the

provision of basic local exchange telephone service, regardless of whether the basic local

service is provided alone or as part of a bundled or contract service offering. This

decision is based on the findings and conclusions listed above and is:

(1) consistent with South Carolina law and prior Commission decisions, including:

(a) S.C. Code Ann. 58-9-280(E) (requiring the Commission to establish the State

USF);

(b) the Commission's prior orders, particularly Order No. 2001-419, sizing and

establishing the State USF in the revenue-neutral manner in which it currently

operates; and

(c) the Supreme Court's decision in Office of Regulatory Staff v. Public Service

Commission of South Carolina, 374 S.C. 46, 647 S.E.2d 223 (2007), which

affirmed the Commission's State USF orders in all substantive respects; and

(2) consistent with federal law, policy, and procedure, as specifically required by

State law. See Tr. at 29, 112 (the Federal USF does not exclude high-cost funding for

basic local service that is included in bundles and contracts); S.C. Code Ann. 58-9-280(E)

(requiring that the State USF be "consistent with applicable federal policies" and "not

inconsistent with applicable federal law"); see also 47 U.S.C. § 254(b) (delineating

federal universal service policies); and

(3) in the best interest of South Carolina's citizens because it will continue the

Commission's commitment, in keeping with the South Carolina General Assembly's
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directive, to ensure the continued availability of affordable basic local exchange

telephoneservicefor all SouthCarolinaconsumers.

This Order shall remain in full force and effect until further order of the

Commission.

BY ORDEROF THE COMMISSION:

JohnE_. Howard,Vice Chairman

ATTEST:

__ /4_,/_/_ 1 rtor
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